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Name & Address of the Appellant & Respondent
M/s. Fine care Biosystems(100%EOU)
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. A BT
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlIO and Order-In-Appeal. It should aiso be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. .

(2) . RASH oMed @ 919 el Werd IPH U6 o S U1 $E B 8 O 99d 200 /—
BT QA BT Y AR el A XPH TP @R 3 SATET 8 Al 1000/— B B A B

g |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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_ Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service.Tax Appeliate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. RegistarzOtrasRranch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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fn case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

->Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appeliate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above,. an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.” : T
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ORDER-IN-APPEAL

cura b

This order arises out of two appeals filed by M/s. FineLBiosystems(”l 00% EOU),
228/1/4, Dantali Industrial Owners Association, Gota-Vadsar Road, Village Dantali,
Taluka Kalol, Distt. Gandhinagar (in short ‘appellant’) have filed an appeal against
following Order-in-Originals (in short ‘impugned order’) passed by the Deputy
Commissioner, Central Excise, Division Kalol, Ahmedabad-Ill (in short ‘adjudicating

authority').
S.No. | O0.1.0.No./Date Period covered. | Disputed Appeal No.
Amount(Rs.) .
1 24/CE/REF/2015/ | Oct-2014 to 10,360/- 55/AHD-111/2015-16
06.08.2015 Dec-2014
2 36/CE/REE/2015/ | Jan-205 to Mar-| 3,44,241/- | 63/AHD-I1l/2015-16
28.10.2015 2015 :

2. Briefly stated that the adjudicating authority vide impugned orders rejected the
refund claim filed by the appellant under Rule 5 of the Cenvat Credit Rules, 2004 for
violation of Rule 2(g) and (h) of Notifn. No.27/2012-CE(NT) dated 18.06.2012.

3. Being aggrieved with the impugned order, the appellant has filed the present
appeal wherein they, interalia, have contested the adjudicating authority has not
appreciated the fact that they had sufficient credit balance on the date of filing the refund

claims.

4, Personal hearing in the matter was held on 03.05.2016. Shri M.H. Raval,
Consultant, appeared before me on behalf of the appellant and reiterated ground of
appeal and submitted additional written submission wherein, interalia, stated that their
case is identical to issue settled vide OIA No.AHM-EXCUS-003-APP-059-15-16 dated

15.12.2015.

5. | have carefully gone through the appeal memorandum, submission made at the
time of personal hearing and evidence available on records. The main issue to be
decided is whether the appellant has fulfilled the condition no.2(g) and (h) of Notifn.
No0.27/2012-CE(NT) dated 18.06.20127? Since the issue involved in both the appeals
are identicle, | proceed to decide the case on merits by a common order.
5.1 At the outset, | find that the appellant is 100% EOU and have claimed refund of
unutilised cenvat credit for quarter ending December-2014 under Rule 5 of the Cenvat
Credit Rules, 2004 in respect of input and inpu’t services credit availed on the duty paid
inputs and input services as their final products were exported. In respect of impugned
order dated 06.08.2015, the adjudicating authority has rejected Rs.10,360/- out of total
claimed amount of Rs.5,11,806/- for non-fulfilment of condition no.2(g) and (h) of the
Notifn. No.27/2012-CE(NT) dated 18.06.2012 which is rerpoduced below for the sake of
ease:

“(g) the amount of refund claimed shall not be more than thgi’%‘nmt

c%"‘\\‘ ] b/',gﬁ &
jiying in balance at the end of the quarter for which refund c:/[ffm’/? 74 >
made or at the time of filing the refund claim, whichever is Iesfg} 5
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(h) the amount that is claimed as refund under rule 5 of the said rules

shall be debited by the claimant from his cenvat credit account at the time

of making the claim.”
| find that the cenvat credit (input + CG + input service) lying in balance at the end of the
quarter ending Dec-2014 ih terms of Rule 5 of the Cenvat Credit Rules, 2004 is
Rs.5,11,806/- which is claimed as refund. | find that said refund claim was filed on
26.02.2015. As per condition no 2(g), balance lying at the time of filing refund claim was
Rs.10,14,556/-. The amount claimed as refund Rs.5,11,806/- which is less then the
balance lying at the time of filing refund claim. | find this fact is very well explained by the
appellant in their defence reply dtd.25.05.2015 to the SCN dated 13.04.2015 and also
stated that they have debited Rs.5,11,806/- in cenvat credit account. | find that both the
conditions are fulfilled by the appellant and do not find any valid reason for rejection of
Rs.10,360/-.
5.2 Similarly, in respect of impugned order dated 28.10.2015, the adjudicating
authority has rejected Rs.3,44,241/- out of total claimed amount of Rs.6,15,5655/- for
non-fulfilment of condition no.2(g) and (h) of the Notifn. No0.27/2012-CE(NT) dated
18.06.2012. In this regard, | find that the cenvat credit (input + CG + input service) lying
in balance at the end of the quarter ending March-2015 in terms of Rule 5 of the Cenvat
Credit Rules, 2004 is Rs.6,15,555/- which is claimed as refund. | find that said refund
claim was filed on 11.05.2015. As per condition .no 2(g), balance lying at the time of filing
refund claim was Rs.8,87,706/-. The amount claimed as refund Rs.6,15,555/- which is
less then the balance lying at the time of filing refund claim. | find this fact is very well
explained by the appellant in their defence reply dtd.18.09.2015 to the SCN dated
24.07.2015 and also stated that they have debited Rs.6,15,555/- in cenvat credit
account. | find that both the conditions are fulfilled by the appellant and do not find any
valid reason for rejection of Rs.3,44,241/-.
6. In view of the above discussion and findings, | set-aside the impugned orders and

appeals filed by the appellant are allowed with consequential relief.

(UMA SHANKER)
COMMISSIONER (APPEALS-I)
CENTRAL EXCISE, AHMEDABAD.
Dt. (0.05.2016

Attested '

0 \\7

(B.A. Patel)
Superintendent (Appeals-I)
Central Excise,Ahmedabad.

BY SPEED POST/ R.P.A.D. TO:
7>

~M/s. Fine/Biosystems(100% EOU),
228/1/4, Dantali Industrial Owners Association, -
Gota-Vadsar Road, Village Dantali, .
Taluka Kalol, Distt. Gandhinagar
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COPY TO:-

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-Ill.
3. The Asstt. Commissioner, Cen. Excise. Division Kalol, Ahmedabad-lll.
4. The, Dy. Commissioner, Cen. Excise. (Systems), Ahmedabad-[ll.
or uploading the order on the website).

7 Guard file.
6. P.A. file.
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